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The PETITION of Ladovick Grant younger of 
Grant. Dn | 


N the Year 1731, the Reſpondent 3 the Lands of Kinmylies from Schivez 
of Muirton, with an Exception only of a ſmall Pendicle of about five Bolls Pay; 
and for which he paid L. 4000 Sterling, at the Rate of 100 Merks per Chalder. 

As the Lands of Kinmylies are valued in the Ceſs-books, conform to a Valua- 
tion of the Shire of Inverneſi made in the Year 1691, at L. 470 Scots, (at this 
Time theſe Lands belonged to Polſon of Kinmylies, Mr. Fraſer's mediate Author), 
Mr. Fraſer hath, ever ſince his Purchaſe in the Year 1731, continued to pay Ceſs effeiring 
to the foreſaid Valuation of L. 470, notwithſtanding he apprehends and is adviſed; that he 
was intitled to an Abatement, in reſpect of the reſerved Pendicle. 

And, at the Elections 1734, as Mr. Fraſer produced his Charter of the Lands of K:n- 
mylies holden of the Crown, with an Infeftment thereon, and as it appeared from the Ceſs- 
books, that he was liable in publick Burdens at the Rate of L. 470, he was, without any 
Heſitation, inrolled as an Elector of a Commiſſioner to Parliament for the Shire, and hath, 
fince that Time, continued to vote at Elections without any Challenge. 
| That Mr. Grant, purſuant to the Directions of the late Act made in the ſixteenth Year 

of his Majeſty's Reign, had preſented a Petition to your Lordſhips, praying, That the Re- 
| ſpondent might be expunged out of the Roll: And, Anſwers having been put in on behalf 
of the Reſpondent, there was produced for him the foreſaid publick Infeftment of the Lands 
| of Kinmylies, and a Certificate by the Collector and Clerk of Supply, and by three of the 
| Commiſſioners, certifying, That the Reſpondent's Lands of Kinmylzes, within the Pariſh of 
Inverneſs, are valued at L. 470 Scots, and pay Ceſs effeiring to this Valuation. 

The Lord Haining Ordinary was pleaſed to repel the Objections againſt the ſaid Alexan- 
der Fraſer, in reſpect of the Anſwer ; and diſmiſſed the Complaint. The Petition reclaims. 

In anſwer to the Petition, the Reſpondent, in the firſt place, apprehends, that, in the 
preciſe Words of the Statute 1681, and affirmed by the late Statute, he is intitled to ſtand 
upon the Roll: © He is publickly infeft, and in poſſeſſion of the Property of Lands liable 
« in publick Burden for his Majeſty's Supply of L. 400 of valued Rent; and he has, de 
facto, paid the Cels effeiring to ſuch valued Rent, ever ſince the Date of his Purchaſe. 

At the ſame time, the Reſpondent will admit, that it is not impoſſible that the Valuation 
of a Party's Lands, ſtanding in the Ceſs-books, may be diſproved. Suppoſe ſeveral Parcels 
of Lands ſtand in the Ceſs-books, valued jointly, if thoſe Lands happen to be divided, 
and to go to different Proprictors, there, if one continues to pay the whole Ceſs, this will 
not, upon Trial, intitle him to the Privileges of the whole Valuation, Yea further, the 
Reſpondent may admit, that « Diviſion of the valued Rent, made of Conſent, will not, up- 
on a Challenge brought, intitle either Party to the Privileges of ſuch valued Rent ariſing 
from the Diviſion ; eſpecially if any notable Inequality appear, that the legal and proper 
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Method of dividing the valued Rent of Lands jointly valued, is, by a Proof of the real 
Rent of both Lands, brought before the Commillioners of Supply, and a Sentence of the 
Commiſſioners proportioning the valued Rent, 2 the Rate of the real Rent. 

But all this, natwithſtanding, the Reſpondent is adviſed, That, where one is in poſſeſſion 
of paying Cels for Lands that ſtand valued at L. 470, it is incumbent upon the Objector to 
prove, that the Lands ſtanding in the Ceſs-books, are different from thoſe for which the Ceſs 
is and has been paid. 

And here the Reſpondent will admit, that the ſmall Pendicle above mentioned, was Part 
of the Lands of Kinmylies, in reſpect of which he pays Ceſs: But then it is ſuch a Trifle, 
in proportion to the Rent of the other Lands, that, when it is deducted, his valued Rent will 
ſtill remain conſiderably above L. 400. And indeed the Petitioner does not ſeem to lay 

great Streſs upon this Pendicle. | 

And what the Petitioner chiefly inſiſts upon, is, That Polſon of Kinmylies, whoſe Lands 
in the Pariſh of Inverneſi ſtand valued, in the Cels-book 1691 and downward, at L. 470, 
was at the ſame time poſſeſſed of the Superiority of the Lands of Muirton, and of the Mill 
of Bucht, and of a Feu- duty of $3 Bolls Victual payable in reſpect of the Lands of Muir- 
ton, and a Feu-duty of 240 Merks payable for the Mill of Bucht; that thoſe Feu-duties 
were jointly valued with the Lands ot Kinmylies: And as now the Reſpondent has no Right 
to the Feu - duties, but they remain with the Proprictor of Muirton, and of the Mill; fo, 
if a proportional Part of the valued Rent is deduced in reſpect of thoſe Feu-duties, there will 
not remain L. 400 of valued Rent for the Lands of Kinmylies, This, ſo far as the Reſpon- 
dent can apprehend it, is the Sum of the Petition. 

It is anſwered, fit, That it does not appear, that the Feu-duties were jointly valued 
with Kinmylies: For it will be conſidered, that though in Point of Law it may be true, 
that the Superior is liable in Ceſs in reſpect of his Feu-duty, and the Vaſſal only in reſpect 
of his Property, deducting the Feu- duty; and it is alſo true, that, in this, and in moſt o- 
ther Shires, there are Articles in the Cels-books valuing the Superior's Feu in a ſeparate Ar- 
ticle from the valued Rent of the Vaſſal's Lands: yet it is no lels true, that, generally ſpeak- 
ing, over the whole Nation, the Vaſſal pays the whole Ceſs, both for his Property and for 
the Superior's Feu-duty ; and that either by expreſs Paction between the Superior and 
Vaſſal contained in the Feu- contract, or in the Vaſſal's Charters, which may be neceſſary 
where the Feu-duties have been ſeparately valued in the Ceſs-books ; and, in other Caſes, 
by an implied Agreement. between the Superior and Vaſſal, where the Feu-duties have not 
been ſeparately valued, and where the Vaſſal, in reſpect of his Lands ſtanding valued in the 
Ceſs-books, has conſtantly paid the Ceſs without any Claim upon the Superior. 

And for this the Reſpondent may appeal to all the Books of Valuation that he has had 
occaſion to look into, and the Practice, he had almoſt ſaid, of the whole Nation. In how 
few Inſtances are the the Superior's Feu-duties in a Pariſh valued in the Ceſs-books? The 
Lands are valued as belonging to the Vaſſal, without once mentioning the Superior; and in 
ſuch Caſes the Vaſſal 3 pays the Ceſs, and in others the Feu- duties, as belonging to 
the Superior. But, even in that Caſe, how rarely does the Superior pay his own 
Ceſs? but the Vaſſal pays the Ceſs, both for the Property of the Lands and for the Superi- 
or's Feu: For Inſtance, In this Pariſh of Inverneſs, the Reſpondent believes it will not be 
ſaid, that there are no Feu-lands dolden of Subjects in the Pariſh ; and yet, in the Valuation- 
books as they ſtood in the 1671, there is but one Inſtance where the Feu-duties are ſeparate- 
ly valued, It ſtands thus: The Feu-duties of Dunzean now pertaining to Dunzean. And 
the ſame is the Caſe in the preſent Valuation of that Pariſh from the Year 1691. There is 
but one Article where the Feu-duties are mentioned; the laſt Article in theſe Words, viz. 
The Duke of Gordon's Rent in this Pariſh, including the Feu-duties of his Vaſſals. In all 
the other Articles the Lands are valued as belonging to the Vaſſal, without Diſtinction be- 
tween the Property and Superiority, and without any Suppoſition, that a Feu-duty was pay- 
able for the ſame, or without ſtating any Value of the Feu- duty. 

Wherefore, as in the Valuation-books of Inverneſs Schivez of Muirton ſtands valued at 
400 Merks, in reſpect of his Lands of Muirton, and poſſibly for his Mill, the whole he 
poſſeſſed in the Pariſh; and as there is no Mention of a Feu-duty, payable out of theſe 
Lands, in the Books, it muſt be preſumed, that this is the valued Rent of the whole Lands 
and Mill, including the Feu-duties ; which do not appear to have had any ſeparate Valua- 
tion, but that the Vaſſal was ſubject to the whole Ceſs, without any Conſideration of the 
Feu-duty payable to the Superior. And, if this is ſo, it is apparent, that Mr. David Pol- 
fon of Kinmylies's Valuation of L. 470, which is the Article immediately preceeding that of 
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Muirten, is the Valuation of the Land of Kinmylies only, and not of the Feu- duties of 
Muirton. 

And it adds to this Preſumption, that it was fo underſtood by Kinmylies and Muirton, 
and their Succeſſots. Schivez of Muirten and his Succeſſors, are now in poſſeſſion of the 
Lands of Murton, and Mill of Bucht, Property and Superiority ; and have been fo from 
the 1729 ; and they have conſtantly paid the fame Ceſs as Mr. Schivez did, when he was 
poſſeſſed only of the Property; and when the Superiority and Feu-duties belonged to Kin- 
mylies and his Authors, And, on the other hand, as has been already obſerved, the Re- 
ipondent, as Purchaſer of the Lands of Kinmy/ies, without the Feu- duties or the Superi- 
ority, hath paid the Ceſs, conform to L. 470: And this, not in conſequence of any Co- 
venant between Muirton and him, but becauſe it was known and underſtood by all Parties, 
that Muirton was valued in the Books, in reſpect of the full Rental payable by the Tenants, 
without any Conſideration, that it was ſubject to a Feu- duty, or to whom. 

But the Matter is not left to Preſumptions: For it appears from the Ceſs-books in the 
1671, when the Property was with Muirten, and the Superiority with Lord Lovat, that 
Schivez of Muirton, the Vaſſal, ſtands in the Cels-books, and not the Lord Lovat : That 
the valued Rent of Muirton comprehended the whole that was ſubject to Ceſs, Property 
and Feu-duty : That there was no ſeparate Valuation of the Feu-duty charged upon Lord 
Levat. Whether Muirton the Vaſſal might have had Relief againſt Lord Lovat his Supe- 
rior, for a Proportion of the Ceſs payable for Muzrton, is a ſeparate Conſideration ; and the 
Reſpondent believes he would not. But, whatever way that be determined, he apprehends 
this is plain, that the Valuation of Muirton comprehended the Valuation of the whole Lands, 
Property and Superiority ; and that they were ſubject to Ceſs only in reſpect of this Valua- 
tion ; and that there was no other ſeparate Valuation of the Lord Lovat's Feu-duty, payable 
out of theſe Lands, 

And if this is ſo, that the Valuation of Muirton in the Books 1691, (and which is aug- 
mented from L. 145, to L. 266 : 13: 4), comprehends the valued Rent of the whole 
Lands, it is certain that no Part thereof is valued jointly with the Lands of Kinmyltes : And 
therefore, now that the Property and Superiority of Muirten, belonging to the ſame Perſon, 
and the Lands of Kinmylies to another, the Proprietor of Muirton is liable in Ceſs for 
L. 266: 13: 4 valued Rent, and the Proprietor of Kinmylies for L. 470. 

The Reſpondent might add, that, with reſpect to the Feu-duty of the Mill of Bucht, 
it is even in a different Situation from the Feu of the Lands: For, though there are ſome 
Inſtances where Mills are valued ſeparately ; yet that is not a common Caſe. The Rent of 
the Mill is underſtood to ariſe from the Aſtriction of the Heritor's proper Lands to his own 
Mill ; and every Addition that the Heritor makes to the Multure, and thereby to the Rent 
of the Mill, he fo far diminiſhes the Rent of his Lands. And therefore, as, in the preſent 
Caſe, there is no Evidence that this Mill was ever valued, the Preſumption rather lies the 
other way : And, for that Reaſon, it is not to be ſuppoſed, that, when the Superiority of 
this Mill came to be acquired by Polſon of Kinmylies, that the Feu-duty ſhould be added 
to his Valuation. But it is unneceſſary to dwell longer upon this Point. The Reſpondent . 
apprehends he hath fatisfied your Lordſhips, that the Lands of Muirton, and poſſibly the 
Mill, were valued without any Conſideration had to the Feu-duty ; that therefore the Feu- 
duty makes no Part of the valued Rent of Kinmylies : And therefore, that the valued Rent 
of thoſe Lands is L. 470, deducing ſo much only as correſponds to the Rent of the ſmall 
Pendicle of Bruchnain. 


In reſpect whereof, &c, 
ROB. CRAIGIE, 


